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INDEPENDENT PARALEGALS CAN FILL THE
GAP IN UNMET LEGAL SERVICES FOR THE

LOW-INCOME COMMUNITY
Thais E. Mootz
[W]hen the nation is viewed as a whole, there are currently insufficient
sources of affordable legal help for all low and moderate income persons,
and... the needs of large numbers of such persons are currently unmet.
This conclusion raises a deep concern about the gap between our commitment to equal justice and the reality that so many citizens cannot obtain
legal assistance... [W]e have a crisis of representation. This crisis... [puts]
the whole legitimacy of the justice system in question.'
INTRODUCTION

Imagine having a valid cause of action against someone and not having enough
money to bring your claim. Paul Papas had this experience when he filed a lawsuit against two Registrars of Voters and the Hanlon, Massachusetts' town treasurer.2 Mr. Papas was indigent, so he filed his lawsuit on his own, proceeding pro
se and in forma pauperis (IFP). 3 The court dismissed Mr. Papas' lawsuit for failure to comply with discovery even though it appeared to state a cause of action.4
Further, the court ordered Mr. Papas, an indigent, to pay $300 in stenographer
fees for no show depositions. 5 Unfortunately, this case highlights a critical systematic failure when pro se litigants are expected to comply with sophisticated
legal procedures such as discovery. In the criminal law context, the Supreme
Court stated that "[ljaymen can not be expected to know how to protect their
counseled adversaries." 6 This
rights when dealing with practiced and carefully
7
principle should apply in civil suits as well.
1 The American Bar Association Commission on NonLawyer Practice. Nonlawyer Activity in
Law-Related Situations 79-80 (1995) [hereinafter Nonlawyer Activity] (researching the effect of nonlawyer practice on clients, society, and the legal profession).
2 Papas v. Hanlon, 111 F.R1D. 699, 700 (D. Mass. 1986), aff'd, 849 F.2d 702 (Ist Cir. 1988)
(requiring a pro se in fonna pauperis litigant to pay deposition related costs).

3 Papas v. Hanlon, 849 F.2d 702, 703 (1st Cir. 1988). In Forma Pauperis status allows an indigent person to proceed without paying court costs. Some may believe that there is a correlation
between the economic status of a person and the level of education that person has received. Assuming this is true, those with the least amount of education are in the worst position to figure out our
legal system while proceeding pro se.
4 Id. at 703.
5 A no show deposition is when one party fails to appear for the deposition. In the Papas case,

the pro se litigant failed to show for three depositions. Id.
6

Gideon v. Wainwright, 372 U.S. 335 (1963) (holding that criminal defendants have the right to

representation by an attorney).
7

It could be argued that there is much more at stake in a criminal case because of the
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The crisis of representation is far too large for individuals licensed and barred

to address. Many paralegals, paralegal organizations, and other nonlawyers are
willing to help fill the gap of unmet needs of poor people who would otherwise
not be able to afford an attorney. However, lawyers and state bar associations
are using unauthorized practice of law (UPL) statutes as a weapon to keep
nonlawyers from doing even simple legal tasks. Thus, an entire group is denied
legal access because of their economic status, and this approach is justified as
necessary to protect legal professionals from harm.
The first section of this article, Section I, provides background information
about the lack of access to the legal system, a brief history of unauthorized practice of law statutes, and the role of paralegals in the process. The second section,
Section II, includes examples of recent prosecutions of paralegals by state bars or
state's attorneys. Section III describes how such prosecutions violate the First
Amendment rights of paralegals and provides a review of the courts' inconsistent
definitions of the phrase "practice of law." Section IV provides organizational
and individual models in which legal advice is provided by nonlawyers, and prosecution is avoided. Finally, Section V considers various alternatives other than
precluding nonlawyers from providing legal advice for protecting clients. Those
alternatives include, but are not limited to, suits for breach of contract, negligence or fraud.
I. BACKGROUND

A.

Lack of Access to the Legal System

"Of all the defects in the legal system, the worst is lack of access."'8 Beginning
in 1989, the American Bar Association (ABA) conducted a study that focused on
low and moderate income individuals and their current unmet legal needs. 9 The
study makes two major findings: 1) half of the low and moderate income households face civil legal problems; and 2) most of the civil legal problems are not
brought to the legal system. 10 The report finds that individuals' legal needs are
possibility of incarceration. However, having this double standard for criminal cases, in essence, provides those able to afford an attorney more rights to property than the indigent unable to bring a
claim or effectively defend one.
8 HALT - An Organization of Americans for Legal Reform (HALT, Washington, D.C.), New
Roles in the Law: Improving Citizens Access to Justice: Conference Proceedings 9 (1996) (hereinafter
New Roles in the Law) (focusing on nonlawyer's assistance in improving access to justice).
9 The American Bar Association Consortium on Legal Services and the Public, Agenda for
Access: The American People and Civil Justice 1-2 (1996) [hereinafter Agenda for Access] (building
on an earlier ABA Comprehensive Legal Needs Study to determine legal needs and problems).

10 Id. at 4.
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not being served." Accordingly, the 2study recommends a more effective use of
resources including using paralegals.1
Unmet legal needs are a problem for more than half of the U.S. population,
the equivalent of 150 million people and 85 percent of the poor."3 In Florida, 65
percent of cases in the family law division are filed pro se and 80 percent are
finished as pro se litigants because families cannot afford to continue paying an
attorney.' 4 Saying that these statistics are so high is fair because the poor cannot
afford legal services. The ABA, looking for a solution, recommends that paralegals working under attorney supervision and independent paralegals provide cost5
effective delivery of legal services in both substantive and procedural matters.'
Attorneys are not meeting legal needs with pro bono work. With the number
of attorneys in the U.S. nearing one million, work is scarce. One reason for this
failure is that the average cost of a legal education is $100,000.16 The high cost of
legal education is shifted to consumers in the way of high hourly fees. Under
these circumstances, it is not surprising that attorneys do not meet the needs of
17
low and moderate income individuals.
Fewer than one out of six attorneys are involved in pro bono programs.' 8 The
amount of pro bono work done by lawyers does not come close to meeting the
need. Another reason attorneys are not doing pro bono work is the concern that
the area of practice is not relevant to problems of low income individuals.1 9 Further, if the average law student accrues a $100,000 debt even before seeing a
paycheck, the average monthly payment on the loan is a substantial factor that
would not allow time for charity work.
B.

History of Unauthorized Practice of Law

The history of nonlawyers practicing law begins in the 19th Century where
there were no limits on the practice of law.2 Anyone who wanted to practice law
began as an apprentice. 2 1 In 1930, as a result of the Great Depression, the American Bar Association created the first unauthorized practice of law (UPL) committee, with the task of promulgating regulations to protect the public from
incompetent nonlawyers and ending competition by nonlawyers resulting in in11 Id. at 9.
12
13

Id.
See New Roles in the Law, supra note 8, at 9.

14 See id; see also Going it Alone in Florida, The Legal Reformer, Fall 1998, at I.
15

See New Roles in the Law, supra note 8. at 5.

16 See Roger C. Cramton, Delivery of Legal Services to OrdinaryAmericans, 44 Case W. Rs. L
Rev. 531, 550 (1994) (analyzing the availability of legal services to individuals).

17 See idU at 550.
18 See Agenda for Access, supra note 9, at 26.
19 See i
20

See New Roles in the Law, supra note 8, at 1.

21 See id. at 2.
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creased business for lawyers. 22 Early UPL statutes modeled off of the regulations introduced by the ABA Committee were strict and generally vague. For
instance, one widely quoted state supreme court case interpreting a UPL statute
held the practice of law to be any activity that a lawyer would customarily do,
whether in or out of court. 23
Currently nationwide, jurisdictions are ceasing to enforce broadly defined and
generally vague UPL statutes. 24 The decrease in enforcement is, in part, due to
lawyers hiring paralegals to do more substantive work.2 State courts, faced with
interpreting a UPL statute require the client to sustain actual harm in order to
punish a nonlawyer under the statute. 26 Also, paralegals now play a large role
representing individuals in federal administrative proceedings, such as securing
veterans' benefits or making IRS filings. 27 Recently, California became the first
state to regulate nonlawyer legal service providers when Governor Pete Wilson
signed the Legal Document Assistants Act into law, which allows nonlawyers,
specifically legal document assistants or independent paralegals, to provide, com28
plete, and file legal documents.
Despite the trend against enforcing UPL statutes, only seven states have inactive statutes.29 Moreover, since each state is responsible for its own UPL statute,
courts have had great difficulty in defining the practice of law beyond individual
cases. 30 The ABA has given advice on the matter for states to consider. The
ABA suggests (and many states agree) that:
22 See George C. Leef, The Case for a Free Market in Legal Services, CATO POLICY ANALYSIS No. 322, October 9, 1998, at 19 (arguing that UPL statutes serve no legitimate public purpose
and infringe on individual freedom, therefore, making them unconstitutional); see also New Roles in
the Law, supra note 8, at 2.
23 See Nonlawyer Activity, supra note 1, at 18.
24 See id. at 23.

25

Paralegals were hired for substantive work such as preparing pleadings, checking cites and

organizing trial materials. See id. at 24.
26 Actual harm has been defined as service accompanied by "loss, detriment of inconvenience
to the public." State Bar of New Mexico v. Guardian Abstract and Title Co., 575 P.2d 943, 949 (N.M.

1978); see also Nonlawyer Activity, supra note 1, at 24.
27 See Nonlawyer Activity, supra note 1, at 25.
28 Governor Peter Wilson signed the bill on September 30, 1998. See Theresa M. Rudy, Call.
fornia ParalegalBill Passes, The Legal Reformer - Web Edition, Feb. 1, 1999, at 1 (HALT - An

Organization of Americans for Legal Reform, Washington, D.C.) <http:J/www.halt.org/News/
Caips.html>.
29 See Deborah Rhode, Policing the Professional Monopoly: A Constitutionaland Empirical
Analysis of Unauthorized Practice Prohibitions,34 Stan. L. Rev. 1, 14 (conducting a survey of the
states with regard to UPL statutes. The states with inactive statutes are Alaska, Kansas, Maine, Mas-

sachusetts, Minnesota, Mississippi, and Vermont. Connecticut and Washington refused to take part in
the survey). A 1992 ABA state legislative Clearinghouse survey found that only 22 states had active
UPL statutes. Cf. Nonlawyer Activity, supra note 1, at 24.
30 See Nonlawyer Activity, supra note 1, at 20.
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[Attempting the formulation of a single, specific definition of what is the
practice of law is] neither necessary nor desirable. Functionally, the practice of law relates to the rendition of services for others that call for the
professional judgment of a lawyer. The essence of the lawyer's professional
judgment is his educated ability to relate the general body and philosophy
of law to a specific legal problem of a client. Thus, the public interest will
be better served if only lawyers are permitted to act in matters involving
professional judgment. Where this professional judgment is not involved,
nonlawyers, such as court clerks, police officers, abstracters, and many governmental employees, may engage in occupations that require a special
knowledge of law in certain areas. Nevertheless, the services of a lawyer
are essential whenever the exercise of professional3 1legal judgment is required, and necessary to protect the public interest.
In this climate, courts were often left to define the practice of law.32 Many
courts adopted Justice Cardozo's definition of the practice of law: "services traditionally rendered by
lawyers." 33 Another definition of the practice of law is
34
do."
lawyers
"what
C. The Role of Paralegals
Since 1970, the United States has seen an increase in the paralegal profession.3 5 The U.S. Department of Labor Bureau of Labor Statistics has declared
the paralegal profession as one of the fastest growing occupations.36 The Bureau's explanation for this increase is that "paralegals are able to do many legal
tasks for lower salaries than lawyers."3 7 The ABA Commission on Nonlawyer

Practice notes that paralegals are utilized in a variety of professions not generally
noted for their legal work including insurance companies, real estate firms, and
title insurance companies. 3a Courts are employing paralegals, as are legal services programs, public defender offices, district attorney offices, and state and
local governments. 39 The federal government is one of the largest employers of
paralegals, second only to the private sector as a whole. 40 The ABA Commission
31

ABA Model Code of Professional Responsibility, EC 3-5 (1999).

32
33
34
35
36

Leef, supra note 22, at 19.
Id.
Rhode, supra note 29, at 45.
See U
See Nonlawyer Activity, supra note 1, at 51.

37 l
38 Other professions, not noted for their legal work include, corporate law departments. nonprofit organizations, like unions, charitable organizations, consumer and advocacy groups, professional and trade associations, and estate and trust departments of financial institutions. ld. at 52.
39 See id.
40 See id.
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on Nonlawyer Practice concluded that paralegals play a pivotal role in the legal
profession as long as they are working under the supervision of an attorney. 4 ' As
the complexity of caseloads for an attorney begins to grow, so do the responsibilities of the paralegal. 42 Some examples of these responsibilities include drafting
simple wills, probating estates, drafting pleadings, and preparing responses to discovery requests.43

Historically, paralegals have worked solely under the supervision of an attorney. However, the role of paralegals has expanded in recent years. Some paralegals have established their own businesses without attorney supervision. In
addition, administrative agencies often use paralegals in a representative capacity
in areas of "social security, immigration, veterans administration, unemployment
compensation, workers' compensation and other benefits proceedings., 44 In fact,
paralegals have been handling administrative caseloads by
providing free legal
45
service to thousands of low and moderate-income clients.
II.

RECENT PROSECUTIONS OF PARALEGALS

Paralegals and other nonlawyers are handling the legal problems of low and
moderate income individuals whose needs would otherwise be unmet. Generally,
matters handled by paralegals are matters that many attorneys would bypass. 6
Yet, in most instances, it is attorneys under the auspices the organized bar initiat47
ing most of the lawsuits against paralegals for unauthorized practice of law
A.

Oregon State Bar v. Robin Smith

Robin Smith, president of People's Paralegal of Service, Inc., was recently
forced to close her paralegal service in Oregon after being enjoined from the
unauthorized practice of law.48 The Oregon State Bar brought the suit, not the
paralegal service's clients.49 Neither Robin Smith nor her employees held themselves out to be attorneys. 50 In fact, the paralegal service posted signs and in41
42

ld.
See Allison Engel, FLSA: Exempting Paralegalsfrom Overtime Pay, 74 Wash. U. L.Q. 253,

255 (1996) (arguing for consistent certification standards for paralegals to exempt them from the Fair
Labor Standards Act).
43 Other responsibilities include real estate closings, bankruptcy petitions, tax forms, title
searches, interviewing clients, and depositions. See Nonlawyer Activity, supra note 1, at 53.
44 Id.
45 See id.
46 See Rhode, supra note 29, at 36.
47 See Leef, supra note 22, at 3.

48 Oregon State Bar v. Smith, 942 P.2d 793 (Or. App. 1997) (holding that the UPL statute was
constitutional and did not violate free speech).
49

Id. at 795.

50 Id. ; see also Brief for Appellant at 3, 4; Oregon State Bar v. Smith, 942 P. 2d 793 (Or. App.
1997) (maintaining that the UPL statute violates the paralegals' First Amendment rights).
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cluded on the intake sheet a disclaimer for the customer to sign before receiving
assistance stating that they were not attorneys. 51 During the last nine years,
Robin Smith helped more than 9,000 individuals with legal problems.52 Many of
the 9,000 individuals helped could not obtain legal advice from licensed attorneys
because of their poor financial situation. 53 The assistance provided by the paralegal service included furnishing customers with legal forms.- Smith's employees
did not sign papers as attorneys or represent anyone in court.-- The Oregon
court ruled that the "practice of law" meant "the exercise of professional judgment in applying legal principles to address another person's individualized needs
through analysis, advice, or other assistance." 56 When individuals are poor and
cannot afford an attorney and desperately need legal advice, it is imperative that
some sort of help is available.
In rendering legal services, the paralegal service often used legal forms published by NOLO PRESS and helped the client in fill out the forms s7 The court
states that the published material was not the practice of law; yet filling in the
blanks of these forms was the practice of law.58 The difference, the court ruled, is
the personal contact with the client, and "the nature of consultation, explanation,
recommendation or advice or other assistance in selecting particular forms, in
filling out any part of the forms, or suggesting or advising how the forms should
be used in solving the particular customer's marital problems [that] constitute[s]
the practice of law and must be and is strictly enjoined."5 9 Therefore, if a person
buys a self-help book and follows the instructions to get a divorce, it is not unauthorized practice. Customers in bookstores often ask about a book with sample
contracts that may help in a particular situation. However, the moment someone
for compensation points another in the direction of the book, or tells a client
where to fill in his or her name, or where to file the complaint, the action becomes unauthorized practice of law.
51

The disclaimer stated: AWe are not attorneys. We are legal technicians. Our service pro-

vides preparation of the papers including typing, notary service, and procedural information. If you
require legal advice please see an attorney." Smith, 942 P.2d at 794.
52 Brief for Appellant, supra note 50, at 3,4; see also HALT-An Organization of Americans for
Legal Reform Background on Selected State Cases Against Nonlawyer for Unauthorized Practice of
Law (July, 1998).
53 Brief for Appellant, supra note 50, at 4.
54 Smith, 942 P.2d at 794.
55 1l
56 Id. at 800.
57 See id. at 794.
58 See id- at 799 (Robin Smith authored a new book entitled Do Your Own Divorce in Oregon,
which is soon to be distributed by Nolo Press. Theresa IVL Rudy, Oregon Paralegal Fights Back with
Do-It-Yourself Divorce Book, The Legal Reformer, Spring 1998. at I (HALT- An Organization of
Americans for Legal Reform).
59 Smith, 942 P.2d at 799.
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B.

The Case of Marilyn Arons

Marilyn Arons and her advocacy organization Parent Information Center, a
non-profit organization, helped 22,000 families with special education needs during the last twenty-one years. 60 She has been charged with unauthorized practice
of law in Delaware despite the fact that "[n]o parent has ever complained about
[her] services. [In fact,] they beg for them." 6 1 The Parent Information Center is
62
a membership organization, costing some members as little as five cents to join.
Most members come from poor inner city homes.63 Ms. Arons began working in
the area of special education when she found the need to litigate for her own
daughter.64 The organization now has members in all fifty states, with four main
branches in New Jersey, Delaware, Pennsylvania and New York. 5
In litigating special education cases, the Center relies on the Individuals with
Disabilities Education Act (IDEA), as well as Section 504 of the Vocational and
Rehabilitation Act of 1973 .66 The current charge against Ms. Arons is a surprise.
The IDEA provides that any party in a due process hearing or the appeal of a
due process hearing has "the right to be accompanied and advised by counsel and
by individuals with special knowledge or training with respect to the problems of
children with disabilities." 67 Furthermore, the language of the Delaware administrative manual states that a nonlawyer may represent the parent or the school. 68
In similar hearings in other jurisdictions such as the District of Columbia, "[a]
person shall have the right to be represented at the hearing by a representative of
69
person's choosing, including legal counsel.",
C.

The Case of James S. Davis

James S. Davis, a San Bernardino lawyer, filed suit against forty independent
paralegals whose names he got from the phone book or from business cards
hanging in the court house. The paralegals believed that the sole purpose for the
suit was to make money on attorneys' fees.70 He based his suit on alleged viola60

See Theresa M. Rudy, An Interview with Marilyn Arons, The Legal Reformer, Fall 1998, at

1, 3 (HALT-An Organization of Americans for Legal Reform, Washington, D.C.) (interviewing
Marilyn Arons regarding her Delaware suit for unauthorized practice of law).
61 Id. at 1.
62 See id.
63

See id.

64
65
66
67
68
69

See id. at 1.
See id. at 2.
See id. at 1.
Individuals with Disabilities Education Act, 20 U.S.C. ' 1415(d)(1)(1999).
See id. at 3.
5 DCMR § 3021.2 (1995).

70

See Theresa M. Rudy, Independent ParalegalsSued, The Legal Reformer, Web Edition, Sum-

mer 1998, at 1 (HALT - An Organization of Americans for Legal Reform, Washington, D.C.) <http://
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tions of UPL statutes based on false advertising and unfair competition. 7 ' Mr.
Davis claimed he filed suit "on behalf of the public interest and as a private attor72

ney general.",

The parties to the Davis lawsuit settled the case, and the case was recently
dismissed.73 Ironically, in the course of litigating the case, Davis was sanctioned
$1,279 for "stalling74 tactics," the kind of practice against which the UPL was designed to protect.
I][.

INCONSISTENT COURT DEFNMONS OF THE PRACTICE OF LAW

It may be assumed that the underlying theory behind UPL statutes is that only
those who have graduated from an accredited law school and have passed the bar
are able to give competent legal advice.75 Some support the UPL statutes and
argue the incompetence of paralegals through analogies such as "using a self-help
divorce kit would be like removing one's own appendix" or, getting advice from a
paralegal is like "brain surgery by a barber. '76 Appendix removal and brain surgery are quite different from providing simple legal advice. People too poor to
hire an attorney are forced to fend for themselves in the legal process; yet people
too poor to pay a doctor have access to medical services through Medicaid. Also,
individuals in need of medical attention make the decision to see a doctor when it
is appropriate because they feel physical pain. Individuals in need of legal services usually make the decision to seek such services based on availability and
cost.

There is no doubt that pro se litigants would be better off with the help of an
experienced paralegal. Even if the paralegal gives bad advice, it is unlikely that
the litigant would be worse off than if on his own.
A major difficulty in enforcing UPL statutes is defining the practice of law.
The difficulty lies when distinguishing between information provided in books,
software and verbal advice. It is the same information, yet not all methods of
distribution fall under the practice of law.
www.haltorg/news/parasued.html>. (explaining the suit against forty paralegals for unauthorized
practice of law brought by a California attorney).
71 See id.; see also HALT-An Organization of Americans for Legal Reform. Freedom of Legal

Information Project, HALT's Major Projects (Aug. 1998).
72

See Rudy, supra note 70, at 1.

73 See Theresa M. Rudy, ParalegalsWin, The Legal Reformer -Web Edition. Feb. 1. 1999, at 1
(HALT-An Organization of Americans for Legal Reform, Washington. D.C.) <http'1.fwww.halt.org
News/Caips.html> (describing the settlement which states that paralegals can not give -legal advice,

explanation, opinion or recommendation to a consumer about possible legal rights, remedies, defenses, options, selection of forms or strategies").
74 See id.at 1.
75 See Leef, supra note 22, at 27.
76

Rhode, supra note 29, at 61.
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Courts have contrasting opinions on the definition of the practice of law. For
example, many states adopted the definition and reasoning of a 1967 New York
ruling in New York County Lawyers' Association v. Dacey, which held that selfhelp publications, as well as printed instructions are allowable forms of legal
aide.7 7 The court reasoned that this was not legal practice because it was
not
' 78
"[representing] or advising of a particular person in a particular situation.
By contrast, on January 22, 1999, a Dallas federal judge made a summary judgment ruling against Parsons Technology, enjoining them from selling "Quicken
Family Lawyer" and "Quicken Family Lawyer '99.,,79 The judge found that the
software containing over 100 legal forms with instructions covering areas such as
employment contracts, leases, and premarital agreements, violated the unauthorized practice of law statute. 80 Parsons argued that the statute prohibiting the
unauthorized practice of law requires personal contact or an attorney-client relationship, not present with purchasers of software.8 ' The "personal contact" argument stems from the language of the UPL statute stating that to practice law, the
service must be "on behalf of the client." 82 Parsons also argued that being enjoined from selling the software violates its First Amendment right to free
speech.83 Notwithstanding, the court concluded that
because the software adapts
84
to the response given, Parsons was practicing law.
The United States Supreme Court has ruled that unauthorized practice of law
statutes can violate one's First Amendment rights. The first case, decided in
1963, was brought by the National Association for the Advancement of Colored
People (NAACP) to stop the enforcement of specific chapters of the Virginia
Acts of Assembly. 85 These chapters prohibited improper solicitation of legal and
professional business. 86 In this case, the NAACP would choose certain litigants,
77 See HALT-An Organization of Americans for Legal Reform, Issue Brief - Challenging the
Lawyers Monopoly: Background and Critique 1 (giving a background and critique on the unauthorized practice of law and concluding that the legal system is a self-regulated monopoly); see also New
York County Lawyers' Ass'n. v. Dacey, 28 A.D.2d 161, 283 N.Y.S.2d 984 (App.Div.), rev'd on the
dissenting opinion, 287 N.Y.S.2d 422 (1967)(finding that self-help forms and instructions were constitutionally protected by the First Amendment and did not constitute the unauthorized practice of law).
78 Dacey, 28 A.D.2d at 174.
79 John Council, No Sale for Unlicensed Cyberlawyer: UPLC Prevails in Latest Strike Against

Self-Help Publishers,Texas Lawyer, Feb. 1, 1999, at 1 (summarizing the latest unauthorized practice
of law suit against self-help software resulting in an injunction against the software providers).
80 See id.
81 See id. at 2.
82 Id.
83 See id.
84 See id.
85 See NAACP v. Button, 371 U.S. 415, 417 (1963) (holding that the NAACP's solicitation of
clients and capping of fees were modes of expression and association protected by the 1st and 14th
Amendments).

86 Id.
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whether members of NAACP or not, to be represented by NAACP attorneys in
order to further their political stand against discrimination. 87 The Court held
that the NAACP's action were "modes of expression and association protected
by the First Amendment.. ." and that the state may not violate these rights in
order to regulate the legal profession within its power.88 In reaching this holding,
the Court recalled a free speech case in which the Court declared that "[firee
trade in ideas' means free trade in the opportunity to persuade to action, not
merely to describe facts."8 9 The court concluded that the activities of the
NAACP were protected by the First Amendment and that the State failed to
articulate a "substantial regulatory interest, in the form of substantive evils" of
the NAACP activities that justify such prohibitions.90
IV.

A.

MODELS

We the People ParalegalOrganization

Ted Sisco is a nonlawyer who runs We the People, an independently owned
paralegal organization in Bakersfield, California.9 1 Sixty-five percent of the organization's customers live in low-income neighborhoods and qualify for filingfee waivers. 2 We the People offers its customers typed court documents 93 and
services such as routine filings and setting court dates. 94 These services are particularly important for those people without typing skills or without command of
the English language. 95 Most of the cases handled by We the People are dissolution of short-term marriages with minimal property, mother's receiving AFDC
with child support problems, and custody and visitation rights where the parents
are in agreement. 96 The organization often fills out domestic-violence restraining
orders for the local Alliance Against Family Violence, free of charge. 7 The or87 See id. at 419.
88

See id at 420.

89 Id. at 437.
90

Id. at 444.

91 See Telephone Interview with Ted Sisco, We the People (Oct. 28, 1998) (speaking of his organization of nonlawyers helping the poor with legal concerns).
92 See Ted Sisco, Poverty Law for the 90s: Business is Booming for Storefront Paralegalsin the
PoorSide of Town, California Lawyer, June 1995, at 31 (proposing independent paralegals and attor-

neys working together to provide for the poor in need of legal services).
93

These preprinted documents are California Judicial Forms normally requiring check marks

to answer question.
94

See Sisco, supra note 91.

95 See id.
96

See Sisco, supra note 92, at 33.

97 See id. at 31.
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both
ganization does not represent people in court, 98 and it informs every client,
99
in writing and orally, that We the People employees are not attorneys.
Neither Sisco, nor his employees have been charged under the unauthorized
practice of law statute. 1°° There are several reasons for this. First, Sisco refers
his clients to attorneys when formal representation is necessary or he calls a qualified attorney to answer even simple client questions. 10 1 Most importantly, the
local district attorney is supportive and does not pursue unauthorized practice of
law cases without a showing of actual damage.102
"Too often .... people ...

simply live with unacceptable situations because

they can't afford help or navigate the legal system on their own .... 3 For
example, an unemployed young man needed help retrieving his children who
were abducted by their mother and taken out of state.1" The local child-abduction unit informed him that it was necessary to be awarded custody before action
was taken in the case. 10 5 He called several attorneys who turned him down because he was not able to pay the retainer. 10 6 Sisco prepared the papers for the
dissolution of marriage, the application to waive filing fees, and the ex parte order to show good cause. He charged the father less than $250.1" The children
Situations
were returned to the father's home, and the mother went to jail.'
like this hardly take away business from attorneys because the client would be
otherwise unrepresented. 10 9
B. FederalAgencies Giving Legal Advice Without Consequence
There are professions involved in matters with legal consequences. For instance, accountants, bankers, real estate brokers, and insurance agents deal with
legal concerns 1 0 but are not subject to UPL statutes. With the vague definition
of practice of law, it is almost impossible to think of any employment or daily
activity, paid or not, that does not have legal consequence. Lay people make
decisions with legal consequence throughout the day. For example, lay people
sign leases, sign credit card receipts, take out school loans, lease cars, purchase
stocks, purchase insurance of all kinds, get married, have children, and get di98 See Sisco, supra note 91.
99 See Sisco, supra note 92, at 33.
100 See Sisco, supra note 91.
101 See Sisco, supra note 92, at 34.

102 See Sisco, supra note 91.
103
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104 See id. at 32.
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109 See id at 32, 33.
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vorced with all activities resulting in legal consequence. The list could continue
almost indefinitely.
Federal agency law is another area where nonlawyers are allowed to practice
law. In 1963, the United States Supreme Court in Sperry v. State of Florida ex
reL The Florida Bar 11 held that the UPL statutes do not apply to nonlawyers in
federal agency law. 1 12 In 1995, the right of nonlawyers to assist in veterans' affairs was codified in 38 U.S.C. § 5904.113 Paralegals also represent clients before
federal agencies in such matters as "social security, immigration, veterans administration, unemployment compensation, workers' compensation and their benefits proceedings."

114

C. Veteran's Benefits
Eligible veterans usually seek benefits through the Department of Veterans
Affairs." 5 If the claim was denied, the claimant requested a hearing before the
Board of Veterans' Affairs. 1 6 If the board denied the appeal, the claimant could
bring the whole case anew with the same agency with a showing of new and material evidence." 7 The Veteran's Judicial118Review Act of 1988 (VJRA) allowed the
decision of the Board to be reviewed.
"[Veterans Affairs] seems to disfavor any representation of veterans other
than by service organizations, but its particular venom seems reserved for attorneys who represent veterans on a fee basis." 119 An 1864 law, in effect for over a
century, limited the amount of attorney's fees to ten dollars.12 ( Accordingly,
most claimants proceeded pro se because no attorney would accept this fee. Sixty
percent of cases filed by veterans were pro se. 12 1 The first two stages of the
22
process are non-adversarial and give the benefit of the doubt to the claimant.'
However, the claimant suddenly feels the effect of the lack of representation during the appeal that demands the training and expertise of the legal system.12
111 See Sperry v. State of Florida ex rel. The Florida Bar, 373 US 379 (1963).
112 See id. at 385.
113 See 38 U.S.C. ' 5904(a) (1995).
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Therefore, the VA designed ways to provide representation to the claimant and
keep attorneys out of the system. The VJRA controls attorney's fees requiring
attorney's to file the fee agreement with the court and allows the court to reduce
the fee if it is found to be "excessive or unreasonable."' 2 4 Further, a fee may not
125
be charged at all before the final decision of the Board of Veterans' Appeals.
V.

PARALEGAL ACCOUNTABILITY TO CONSUMERS

A. Ethical Considerations
Some scholars are concerned that paralegals are not required to follow any
ethical code. 126 The ABA Model Code of Professional Responsibility Ethical
Consideration 3-4 states:
A layman who seeks legal services is often not in a position to judge

whether he will receive proper professional attention. The entrustment of a
legal matter may involve the confidences, the reputation, the property, the
freedom, or even the life of the client. Proper protection of members of the
public demands that no person be permitted to act in the confidential and
demanding capacity of a lawyer unless he is subject to the regulations of the
127
legal profession.
According to the Model Rules of Professional Conduct, attorneys are required
to follow certain rules as a consequence of admission to the state bar. The ethical
rules include the duties of competency, diligence, confidentiality and loyalty, just
to name a few.' 28 When a rule is violated, the attorney may be sanctioned, sometimes seriously. For instance, the attorney may be disbarred, or a lighter sanction
may follow, such as a suspension, or maybe a fine. These sanctions discipline the
attorney but do not remedy the injured client.
The argument that paralegals do not have to be held to the same standard is
not entirely true. It is true that they will not be disbarred; however, a paralegal
who does not keep confidences (as some attorneys do not) will hinder further
business once this tarnished reputation is known to the community. A paralegal,
like an attorney, can be sued for malpractice, breach of contract and other causes
of action in order to get redress. An injured client follows the same procedure to
be made whole, whether it is from the incompetence of an attorney or a
paralegal.
In a sense, paralegals are being held to a much higher standard than attorneys.
If an attorney breaches a duty, sanctions are possible. If the breach is bad
124
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enough and results in losing a case, then a possible malpractice suit may be in
order. However, if a paralegal helps an indigent pro se litigant that most attorneys would not take, the paralegal may be sued for the unauthorized practice of
law. Possibly, the result could be an injunction against the paralegal from giving
legal advice, causing harm to the paralegal's financial state as well as causing
harm to the indigent litigant forced to proceed without any advice.
It is also a concern of some that independent paralegals may "elevate profitmaking over ethical considerations."' 2 9 Some courts have held that it is permissible for nonlawyers, with permission of the court, to represent others in court
without compensation. 130 However, this seems to be a contradiction. Surely
competency of the nonlawyer is one of those ethical considerations. If the nonlawyer is competent enough to get authorization to represent without a license,
then why must it be without compensation? This is particularly ironic in our free
market economy.
B.

Other Remedies Available to Injured Clients

Courts have held that it is not an antitrust violation for a state to regulate a
profession. 13 ' However, the purpose of the regulation is to protect the consumer
from incompetent assistance. 132 The UPL statutes do not protect and may harm
the consumer. Other remedies are available to protect the consumer and keep
the rights of paralegals and consumers intact.
There are other remedies available to consumers against paralegals that meet
the goal of protecting consumers much better than the UPL statutes. Consumers
can bring suits for negligence, breach of contract and fraud. They can bring suits
under consumer protection laws, and unfair and deceptive trade practice
statutes.133
Consumers may be able to ward off incompetent legal advice from nonlawyers
just as they may ward off incompetent legal advice from lawyers by asking others
about their experiences.'3
129 Nonlawyer Activity, supra note 1.

130 The Supreme Court of South Carolina ruled that in some instances, nonlawyers may represent others in court with the court's permission. The court decided it was not necessary to define

the practice of law through a set of rules, but through actual cases. In Re Unauthorized Practice of
Law Rules Proposed by the South Carolina Bar, 422 S.E.2d 123, 124 (S.C. 1992); see also Nonlav.yer

Activity, supra note 1, at 27 & 51.
131

Surety Title Insurance Agency, Inc. v. Virginia State Bar, 431 F. Supp. 298, 307 (F.D.Va.

1977) (standing for the principal that the states may regulate the legal profession without offending
anti-trust regulation); see also Bates v. State Bar of Arizona, 433 U.S. 350 (1977): Parker v. Brown,
317 U.S. 341 (1943).
132 See Leef, supra note 22, at 19.

133 Id at 1; see also Nonlawyer Activity, supra note 1. at 10.
134 See id at 25.

TuE UNIVERSITY OF THE DisTRicr OF COLUMBIA LAW REVIEW

Also, they may check with longstanding organizations such as the Better Business Bureau or the state's Office of Consumer Protection. 135 This practice establishes the credibility of many different fields of work including attorneys. The
procedure will inform the public of past problems with the organization according to other customers. This is less biased than the procedure of establishing
every attorney as credible and incapable of incompetence merely because of
membership in a bar association.
Some argue that self-interest in one's profession in the free market is enough
to deter incompetence. 3 6 Law schools overall do not offer the education needed
to handle a case in its entirety. It is likely that a new law school graduate will
have to practice under the supervision of a practicing attorney in order to learn
the procedure necessary. This type of hands on experience necessary to become
a competent attorney is not a new idea. Early in history, many interested in the
13 7
profession served as an apprentice to get the skills to practice on their own.
Often attorneys may direct paralegals to take care of simple legal matters. In
time, the paralegal often becomes more educated on the subject, after repeated
exposure, than the supervising attorney. Paralegals are able to complete many
matters without supervision. The problem arises when the paralegal branches off
from the firm and becomes independent. Now the attorney is not making money
on the simple procedure.
CONCLUSION

"The blunt, inexcusable fact is that this nation, which prides itself on efficiency
and justice, has developed a legal system that is the most expensive in the world,
yet cannot manage to protect the rights of most of its citizens." 138 This is so
because many jurisdictions do not allow paralegals to fill the gap between those
individuals in need of legal services and the individuals and entities allowed by
law to provide such services. Moreover, although UPL statutes were established
with the intent to provide protection to consumers, the reality is that in applying
the statutes, the community is actually harmed because poor people are denied
legal services. Furthermore, UPL statutes are usually vague and are applied by
the courts on a case by case basis. Consequently, there is no consensus among
the courts as to a practical and uniform definition of the unauthorized practice of
law. Allowing indigent consumers the opportunity to obtain legal services from
paralegals, and refraining from selective prosecution of paralegals, absent actual
harm to a client, is a necessary first step in providing poor people access to legal
service.
135 See id.
136
137
138

See id. at 26.
See id. at 18.
Id. at 28.

